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A Comprehensive Client Update
Section 167| Rules 86–102 | AY 2026–27 Onwards

The revised Safe Harbour framework under Section 167 of the Income-tax
Act, 2025 and Rules 86–102 of the Income-tax Rules, 2026 significantly
expands transfer pricing certainty for international transactions,
domestic transactions, and income attribution cases.

Key highlights include mandatory acceptance by tax authorities, a three-
year block period (AY 2026–27 to 2028–29), five-year validity for IT
services, inclusion of data centre transactions, and deemed validity
protection against administrative delays.



1.BACKGROUND AND LEGISLATIVE FRAMEWORK

1.1 What Are Safe Harbour Rules?
Transfer pricing has long been one of the most contentious areas of Indian taxation. Every
year, multinational groups face prolonged disputes, extensive documentation demands, and
uncertainty about whether prices charged between group companies will be accepted by
Indian tax authorities. The Safe Harbour Rules exist to solve precisely this problem.

In transfer pricing, a 'safe harbour' is a pre-determined set of conditions — principally profit
margins or interest/fee rates — the satisfaction of which results in the mandatory acceptance
of the declared transfer price or attributed income by the income-tax authorities, without any
further scrutiny, adjustment, or litigation.

The critical word in Section 167(3) of the Income-tax Act, 2025 is 'shall'. Once the prescribed
conditions are met and the option is validly exercised, the income-tax authorities shall accept
the declared transfer price or income. There is no discretion left with the Assessing Officer or
the Transfer Pricing Officer to recompute or challenge the price in respect of that transaction.

1.2 Statutory Basis
The safe harbour framework derives its authority from Section 167 of the Income-tax Act,
2025, which provides that the determination of arm's length price under Sections 165 or 166,
as well as income deemed to accrue or arise in India under Section 9(2), shall be subject to
safe harbour rules. 

1.3 Structure of the New Framework
The new framework under Rules 86–102 is organised across three distinct streams, each
covering a different category of taxpayer and transaction:

Stream Coverage Rules

Stream 1 —
International
Transactions

Eight categories of eligible international transactions between an Indian
entity and its foreign associated enterprise, including IT services, intra-
group loans, corporate guarantees, pharma R&D, auto components, LVAIGS,
and data centre services

86–93

Stream 2 —
Specified Domestic
Transactions

Government electricity companies regulated by CERC/SERC, and dairy co-
operatives procuring milk from members

94–98

Stream 3 — Income
Attribution

Foreign companies selling raw diamonds in notified special zones, and
foreign companies storing electronic components in custom bonded areas

99–102
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2. WHY IS THIS RELEVANT TO YOU?

2.1 The Transfer Pricing Challenge in India
The group having an Indian entity that provides services to, or enters into financial
transactions with, a foreign associated enterprise, transfer pricing compliance is a statutory
obligation under Indian law. Every such international transaction must be reported, priced at
arm's length, supported by detailed documentation, and accompanied by a Chartered
Accountant's report.
The practical reality of this compliance is that the arm's length determination is subjective,
time-consuming, and inherently dispute-prone. The Transfer Pricing Officer may disagree with
the comparables selected, propose adjustments, and issue draft orders. Appeals to the
Dispute Resolution Panel, the Income Tax Appellate Tribunal, and higher courts can take years.
The cost in management time, professional fees, and locked-up tax demand is substantial.

2.2 Who Should Particularly Take Note
The Safe Harbour Rules are especially significant for the following categories of taxpayers:

▪ Indian captive IT and IT-enabled service providers — subsidiaries of foreign multinationals
set up to provide software development, ITeS, KPO, or technical support exclusively to their
group, with no independent business, no owned intangibles, and no market or entrepreneurial
risk.

▪Indian companies providing data centre services to foreign group entities — a newly added
category under the 2026 Rules reflecting India's growing role in global digital infrastructure.

▪Indian pharmaceutical companies providing contract R&D services relating to generic drugs
to foreign principals, under a cost-plus arrangement where the Indian entity bears
insignificant risk.

▪Indian auto component manufacturers exporting core or non-core components primarily to
OEM customers of their foreign group.

▪Indian group entities that have received low value-adding intra-group services (such as HR,
finance, or IT support) from overseas group members and have been charged an allocated
cost plus a mark-up.

▪ Indian companies that have made intra-group loans to, or provided corporate guarantees
for, their foreign associated enterprises.

▪Foreign companies with limited India-connected activities — specifically diamond trading in
notified zones or electronics component storage in custom bonded areas — who wish to
eliminate income attribution uncertainty.



Category Definition / Key Parameters

Provision of IT
Services

Covers software development services, ITeS (back office, call centres, data processing,
payroll, support, etc.), KPO (GIS, analytics, engineering design, animation), and contract
R&D services wholly or partly relating to software. Explicitly excludes any R&D services
from ITeS and KPO.

Intra-Group Loan
A loan by the Indian entity to a non-resident AE, not advanced by a bank/financial
institution or entity in the business of lending, and with a fixed repayment term.
Excludes credit lines and open-ended facilities.

Corporate
Guarantee

An explicit guarantee by an Indian company to its wholly-owned non-resident
subsidiary for short or long-term borrowings. Excludes letters of comfort, implicit
guarantees, and performance guarantees. Eligible if guaranteed amount ≤ ₹100 Cr, or >
₹100 Cr with adequate to highest-safety credit rating.

Pharma Contract
R&D

R&D services wholly or partly relating to generic pharmaceutical drugs — drugs
comparable to an already-approved drug in dosage, strength, route, and quality — with
insignificant risk, provided to a foreign principal.

Core Auto
Components

Manufacture and export of engine/engine parts, power train, transmission, steering,
suspension, braking systems, and lithium-ion batteries for EVs/HEVs. 90% or more of
total turnover must be OEM sales.
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For all these taxpayers, the safe harbour option offers a straightforward and cost-effective
alternative to the full arm's length determination process.

2.3 The Value Proposition
The core value of opting for safe harbour is certainty. A group that commits to reporting the
prescribed minimum margin knows with statutory confidence that no transfer pricing
adjustment will be made to that transaction for the relevant year. This eliminates the largest
single variable in Indian tax compliance for intra-group transactions — the risk of a proposed
ALP adjustment followed by years of litigation.

For groups managing India as part of a broader Asia-Pacific or global tax strategy, the ability to
lock in a known transfer pricing outcome also simplifies intercompany pricing policy design,
treasury management, and effective tax rate planning.

3. SAFE HARBOUR FOR INTERNATIONAL TRANSACTIONS (RULES 86–
93)

3.1 Eligible Categories of Transactions
Rule 88 specifies eight categories of eligible international transactions. For each category, one
of the two parties must necessarily be a non-resident. The categories and their key
definitional parameters are set out below:



Non-Core Auto
Components

All auto components other than core components. OEM sales ≥ 90% of total turnover
required.

Receipt of LVAIGS

Receipt of low value-adding intra-group services — support services that are not part of
the core business, do not involve unique intangibles, and do not have reliable external
comparables. Explicitly excludes R&D, manufacturing, IT development, KPO, BPO,
financial transactions, and natural resource extraction.

Data Centre
Services

Services provided through physical and IT infrastructure in India — including servers,
storage, cooling, security, networking, and human resources — to a foreign company. A
newly introduced category under the 2026 Rules.

Transaction Threshold Revenue Cap / Condition

IT Services (Software Dev +
ITeS + KPO + Contract R&D
— Software)

OPM ≥ 15.5% on operating cost
Aggregate operating revenue ≤
₹2,000 Cr

Pharma Contract R&D —
Generic Drugs

OPM ≥ 24% on operating cost
Aggregate operating revenue ≤
₹300 Cr

Core Auto Components OPM ≥ 12% on operating cost No cap — OEM sales ≥ 90%

Non-Core Auto
Components

OPM ≥ 8.5% on operating cost No cap — OEM sales ≥ 90%

Data Centre Services OPM ≥ 15% on operating cost No cap

Intra-Group Loan (INR)
Interest rate ≥ SBI 1-yr MCLR + 175 to 625
bps (based on AE credit rating)

AAA–A: +175 bps | BBB: +325 bps
BB–B: +475 bps | C–D: +625 bps
No rating (≤₹100 Cr): +425 bps

Intra-Group Loan (Foreign
Currency)

Interest rate ≥ Reference Rate + 150 to 600
bps
(SOFR/EURIBOR/SONIA/TORF/BBSW/SORA
as applicable)

Graduated spreads based on
credit rating and aggregate loan
size (≤/> ₹250 Cr)

Corporate Guarantee
Fee / commission ≥ 1% per annum on the
guaranteed amount

Flat rate — no credit-rating
graduation

Receipt of LVAIGS
Total LVAIGS received ≤ ₹10 Cr Mark-up not
exceeding 5%

Accountant certification of cost
pooling method and allocation
keys required
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3.2 SAFE HARBOUR THRESHOLDS — THE OPERATIVE BENCHMARKS
The following thresholds constitute the core operative safe harbour. The declared transfer
price will be accepted if the prescribed margin, rate, or amount is met, and the option is not
held invalid:



WHAT IS OPERATING PROFIT MARGIN (OPM)?

OPM is computed as: (Operating Revenue − Operating Expense) / Operating Expense × 100%. Operating
Revenue includes revenue from the transaction during normal operations plus ESOP cost reimbursements
received, but excludes interest income, forex gains, and extraordinary items. Operating Expense similarly
includes costs in normal operations including depreciation and ESOP costs, but excludes interest, forex losses,
pre-operating expenses, and provisions for unascertained liabilities.

P a g e | 5www.taxpertpro.com

3.3 The Insignificant Risk Condition — Conduct Over Contract
For IT services and pharma R&D providers, the eligible assessee must bear only 'insignificant
risk'. This is assessed by the DGIT(Systems) — or AO / TPO for pharma — based on five
substantive factors:

▪ The foreign principal performs the most economically significant functions —
conceptualisation, product design, strategic direction — through its own employees or other
AEs; the Indian entity carries out only assigned work.

▪Capital, funds, and economically significant assets, including intangibles, are provided by
the foreign principal or its AEs; the Indian entity is remunerated only for its work.

▪The Indian entity works under the direct supervision of the foreign principal, which has the
capability and actually exercises control through strategic decisions and regular monitoring.

▪ The Indian entity does not assume or has no economically significant realised risks —
contractual terms are not determinative if actual conduct demonstrates otherwise.

▪The Indian entity has no legal or economic ownership of any intangible generated during
service delivery; all IPR vests with the foreign principal as evident from both contract and
conduct.

3.4 Block Period and Stability
The safe harbour thresholds under Rule 89 are applicable for a block period of three tax years
— TY 2026–27, TY 2027–28, and TY 2028–29 — providing medium-term certainty. The provisions
will continue to apply for subsequent block periods unless modified by the CBDT, ensuring
that taxpayers can rely on the framework without annual renegotiation of margins.

3.5 No Comparability Adjustment Once Accepted
Once the declared transfer price is accepted under safe harbour, no comparability adjustment
and no tolerance range allowance under Section 165(3) shall be made to the declared price.
The price is accepted exactly as declared — there is no further adjustment, no range concept
application, and no room for the tax authority to propose a different price.



Feature Detail

Validity Period
Five consecutive tax years from the year of valid exercise — no annual re-
filing of Form 49 required

Revenue Threshold Testing
The ₹2,000 Cr aggregate operating revenue threshold is tested for the
first year only — no re-testing in Years 2 to 5 even if revenues grow

Annual Compliance (Years 2–5)
The assessee must file the return of income in accordance with safe
harbour provisions, and file a statement by the return due date providing
details of eligible transactions, quantum, and margins

Withdrawal

Declaration of withdrawal permitted only within 6 months from the end
of the first tax year of the block — after this window, withdrawal is not
permitted. Post-withdrawal, re-entry is barred until expiry of the five-
year block.
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3.6 Exclusion — Low-Tax Jurisdictions and NJAs
ABSOLUTE EXCLUSION — RULE 92
Safe harbour under Rules 86–91 is categorically unavailable for transactions with associated
enterprises located in: (a) any country or territory notified under Section 176 as a Notified
Jurisdictional Area (NJA) — i.e., jurisdictions with inadequate exchange of information with
India; or (b) any no-tax or low-tax country or territory where the maximum income-tax rate is
less than 15%. This exclusion is absolute and overrides all other eligibility conditions,
regardless of the nature of the transaction or the margin declared.

4. Special Procedure for IT Services — Five-Year Block (Rule 91)
Rule 91 provides a significantly more streamlined and taxpayer-friendly procedure exclusively
for IT services safe harbour. Its most important feature is that a single filing in Year 1 covers
the entire five-year block — Years 2 through 5 do not require a fresh Form 49.

5. BENEFITS OF SAFE HARBOUR — A STRUCTURED ASSESSMENT

5.1 Certainty and Elimination of Litigation Risk
The most fundamental benefit is legal certainty. Once the safe harbour option is validly
exercised and the declared transfer price or income meets the prescribed thresholds, the
income-tax authorities are bound by statute to accept it. There is no Transfer Pricing Officer
reference for ALP determination, no proposed adjustment, no draft order, no Dispute
Resolution Panel proceeding, and no risk of prolonged litigation in respect of that transaction
for the relevant year. For a group that has historically faced repeated ALP adjustments, this
represents a transformational change in its Indian tax risk profile.

5.2 The Five-Year Window for IT Services
For IT service providers, the five-year validity under Rule 91 is a particularly valuable feature.
A single Form filing with the Income Tax Authority in Year 1 provides statutory protection for 
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five consecutive tax years. The ₹2,000 crore revenue threshold is tested only in Year 1 —
revenue growth in subsequent years does not invalidate the safe harbour. Over a five-year
period, the cumulative saving in benchmarking and compliance costs, and the elimination of
five potential years of transfer pricing scrutiny, represents a significant economic benefit.

5.3 Deemed Validity — Protection Against Administrative Delay
The deemed validity provisions in Rules 90(10), 98(8), and associated timelines represent an
important taxpayer-protection mechanism. If the Assessing Officer fails to make a reference
to the TPO within the prescribed two months, or if the TPO fails to pass an order within two
months of the reference, or if the Commissioner fails to decide on an objection within two
months, the safe harbour option is automatically treated as valid. Taxpayers are thus
protected from the tax administration's own delays.

5.4 Predictability in Intercompany Pricing Policy
Knowing in advance that a 15.5% margin on IT services, or a 15% margin on data centre
services, will be accepted by Indian tax authorities allows groups to build their intercompany
pricing policy around these benchmarks with confidence. This simplifies transfer pricing
policy documentation, intercompany agreements, and charge-out structures, and reduces the
risk of mismatches between what India accepts and what the home country expects.

6. KEY DOCUMENTATION AND COMPLIANCE OBLIGATIONS

6.1 What Continues to Apply
Even after a valid safe harbour election, the following compliance obligations remain in force:

▪ Transfer pricing documentation under Section 171 — the Indian entity must maintain a
complete and contemporaneous TP documentation.
▪Accountant's Report in Form 48 under Section 172 — the report must be obtained from a
Chartered Accountant and filed along with the return of income. 
▪Annual statement filing for IT services (Years 2–5) — for the four subsequent years of the
five-year block, a statement must be filed by the return due date providing transaction details,
quantum, and operating profit margins.
▪Maintaining the insignificant risk profile — the functional profile of the Indian entity must
remain consistent with the characterisation at the time of the safe harbour election
throughout the block period. Material changes in risk assumption or IP ownership would need
to be re-evaluated. 

7. TAXPERT’S RECOMMENDATIONS AND NEXT STEPS

7.1 For Indian Captive IT and ITeS Providers
For most straightforward Indian captive service providers operating exclusively for their
foreign parent with no independent third-party business, no owned intangibles, and no
economic risk assumption, the IT services safe harbour at 15.5% on operating cost represents
a compelling option. We recommend:
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The data centre category is new for AY 2026–27 and provides a timely safe harbour for an
important and growing sector. Pharma R&D providers should note the higher 24% threshold
reflecting the R&D risk premium, and the ₹300 crore revenue cap. Eligibility must be assessed
against the precise definitional requirements of Rule 86(b) for contract R&D and Rule 87(3) for
the insignificant risk conditions.

7.2 For Data Centre and Pharma R&D Providers

For Indian entities that have received low value-adding intra-group services from their foreign
group and have been charged an allocated cost plus a mark-up, the LVAIGS safe harbour at a
₹10 crore cap with a 5% maximum mark-up provides a clear and simple compliance pathway —
subject to an accountant's certification of the cost pooling methodology and allocation keys
used by the overseas AE. Groups should ensure that the cost pool documentation maintained
at the overseas level is available and reviewable.

7.3 For Groups Receiving or Paying LVAIGS

Indian entities that have made inter-company loans to foreign group companies, or provided
corporate guarantees for foreign subsidiaries, should evaluate the applicable spread addition
over SBI MCLR or the reference rate, based on the credit rating of the borrowing AE. The 1% per
annum flat rate for corporate guarantees is simple to apply but may require confirmation that
the guarantee qualifies as an 'explicit' corporate guarantee (and not a comfort letter or implicit
support) extended to a 'wholly-owned' non-resident subsidiary.

7.4 For Intra-Group Lenders and Corporate Guarantors

▪margin feasibility review — confirm that the Indian entity's actual or projected operating
profit margin meets or exceeds 15.5% for the first year of the block, and stress-test margins for
Years 2 through 5 under different cost scenarios.

▪A functional and risk profile review — ensure that the five insignificant risk factors in Rule
87(2) are robustly supported by actual conduct, contractual documentation, and
board/management supervision records. The conduct-over-contract principle makes
operational alignment critical.

▪A MAP impact assessment — analyse whether the associated enterprise's home country is
likely to examine the India leg of the transaction and whether a corresponding adjustment risk
exists. If MAP is a meaningful risk mitigation tool in the current transfer pricing posture, the
trade-off must be modelled.



DISCLAIMER

This Tax Alert has been prepared by our Transfer Pricing Advisory team for the general
information of clients and professional colleagues. It is based on the Income-tax Act, 2025 and
Income-tax Rules, 2026 as available at the date of publication. This Alert does not constitute
legal or tax advice and should not be relied upon as a substitute for specific professional
advice based on your particular facts and circumstances. Clients are strongly advised to
consult their professional advisors before making any decisions on the basis of the
information contained herein.

*****
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How Taxpert can assist
Taxpert’s Transfer Pricing team can assist you with:

▪Eligibility assessment — evaluating whether your entity and transactions qualify under    
the applicable stream;
▪Margin feasibility analysis — reviewing current and projected operating profit margins
against the prescribed thresholds;
▪Functional and risk profile alignment — reviewing intercompany agreements, conduct,
and documentation to support the insignificant risk characterisation;
▪MAP impact assessment — modelling the MAP trade-off in the context of your group's
global transfer pricing posture;
▪Application filing to opt for Safe Harbour;
▪Annual compliances and documentation maintenance post opting for Safe Harbour.
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